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WHAT WE’LL COVER
Escrow
 What are the Rules Governing Escrow?
 What are the Best Practices for Managing an Escrow
Account?
o Three-way reconciliation, Positive Pay, Internal Audits
o Consequences for Mismanaging Escrow Funds

 Escheatment
o Where and When to Report Unclaimed Property
o How to Contact Apparent Owners
o Reporting Procedure for Escheatment

KNOW YOUR
ESCROW…
BETTER SAFE
THAN SORRY
Positively

Escrow refers to funds held by an agent on behalf of
another until some condition is met. An escrow
agent has a fiduciary duty to care for the funds
while they are in his or her possession.
Fiduciary Duty is the legal obligation to
act in the best interest of someone else
— here the owner of the funds — and to
act with the highest degree of trust,
prudence and good faith.

ESCROWED FUNDS DO NOT
BELONG TO THE AGENT
 Escrow funds must be kept in a separate “escrow” account and may never be
held in a general operating account.
 F.S. 626.8473 (8)
o “An attorney shall deposit and maintain all funds received in connection with
transactions in which the attorney is serving as a title or real estate settlement
agent into a separate trust account that is maintained exclusively for funds
received in connection with such transactions and permit the account to be
audited by its title insurers, unless maintaining funds in the separate account for
a particular client would violate applicable rules of The Florida Bar.”
o FAC 69O-186.009 requires licensed title agents to maintain a monthly
reconciliation of each escrow account. Reports must be provided to agents’ title
insurers.

WHY DON’T
PEOPLE KEEP
THEIR
ACCOUNTS
RECONCILED?

I don’t have
time for this.

The file is in
balance at
closing, so
we’re good.

I don’t know
the software.

This doesn’t
make me
money.

This isn’t the
priority right
now.

YOU COULD FACE…
Problems resulting in fraud or theft
Having to cover shortages, penalties, interest
and other unnecessary out of pocket costs
Failed audit
Problems with the chain of title - deeds don’t
get recorded timely and taxes don’t get paid
Compliance issues

Closing down your business!

STATUTES AND RULES GOVERNING ESCROW
Rules governing escrow procedures are set out in F.S. 626.8473 and
F.A.C. 69O-186.008.

Escrow accounts must be government-insured.
Thorough records of all escrow disbursements.
Funds must be in a separate trust account.
If funds deposited in an interest-bearing account,
the agent must have written consent from buyer and
seller.

STATUTES AND RULES GOVERNING ESCROW
(CONTINUED)

F.A.C. 69O-186.008 provides the title agent and insurer with required
conditions to allow disbursement of funds from the escrow or trust
account.

 Either there must be “collected funds” in the escrow or trust account – Defined as
funds “deposited, finally settled and credited to the title insurance agent’s or title
insurer’s trust account.” F.A.C. 69O-186.008(1).
o For example, a purchaser intends to give an earnest money deposit of $20,000 out of
funds from a personal checking account by writing a personal check; this check will be
deposited immediately and disbursements made by the agent will not begin for at least 10
days from the date of deposit of the check. The agent has made sure that the $20,000
earnest money deposit has, in fact, been deposited to the escrow account, settled and
credited before drawing even one check out of the escrow account.

STATUTES AND RULES GOVERNING ESCROW
(CONTINUED)
Or, if the funds upon which disbursement is to be made are NOT
“collected funds,” then they must be of the types described in F.A.C. 69O186.008(1)(a) – (g) and have all of the elements described in F.A.C. 69O186.008(2).
 Types of funds described in 69O-186.008(1)(a) – (g) include:
(a) certified check, cashier’s check, or money order
(b) loan proceeds check issued by a federal or state bank, credit union, licensed mortgage
broker, or licensed or chartered lender
(c) bank check, cashier’s check, official check, treasurer’s check or other official instrument
issued by a bank, savings and loan association or credit union … drawn by the bank on itself
or another bank … and the title insurance agent … has reasonable and prudent grounds to
believe the instrument will clear and constitute collected funds … within a reasonable period
of time …

STATUTES AND RULES GOVERNING ESCROW
(CONTINUED)

(d) Florida lawyer’s trust account check, or the escrow or trust account check
of a FL licensed real estate broker, or the check of a FL licensed mortgage
broker, or the escrow trust account check of a title insurance agent or FL
licensed title insurer, when there is a reasonable or prudent belief that the
deposit will clear and constitute collected funds … Within a reasonable
period of time
(e) check issued by the U.S. Government, the State of Florida or any agency
or political subdivision of Florida
(f) check issued by an insurance company authorized to do business in FL
and there is a reasonable and prudent belief that the instrument will clear
and constitute collected funds within a reasonable period of time

STATUTES AND RULES GOVERNING ESCROW
(CONTINUED)

(g) personal check not to exceed $500 when the title insurance agent .
. . has a reasonable and prudent belief that the instrument will clear
and constitute collected funds in the trust account within a reasonable
period of time.
Practice Pointer: Even though the regulation would allow the
escrow agent to disburse upon this uncollected personal check (for
no greater than $500) under these circumstances, we would urge
extreme CAUTION and a preference for waiting until the funds
actually reach collected status.

STATUTES AND RULES GOVERNING ESCROW
(CONTINUED)

Required elements described in F.A.C. 69O-186.008(2) which all
types of funds - the negotiable instruments - described in F.A.C.
69O-186.008(1)(a) – (g) must meet:
oAre signed by the drawer, and
oContain an unconditional order to pay, and
oAre payable on demand, and
oAre payable to order or to bearer

BEST PRACTICES FOR MANAGING
AN ESCROW ACCOUNT
State requires monthly reconciliations of escrow accounts to be sent
to the title insurer. Reconciliations must include:
 A monthly bank statement
 A list of all outstanding checks as of the date of the
reconciliation which are not shown on the monthly bank
statement, and
 A trial balance of the escrow ledger records required to be
maintained by subsection.
Under FAC, agents must maintain records for 3 years and
have the ability to supply documents upon request. Alliant
National requires 7 years.

BEST PRACTICES FOR MANAGING
AN ESCROW ACCOUNT (CONTINUED)
In addition, agents must maintain a ledger card for each
closing:
 Ledger cards must contain chronological entries of dates
and amounts of money received and disbursed including the
name of the remitter and payee and each check number
issued on the escrow account.
 Ledger cards must be maintained for 3 years and can be
kept on the computer if there is a printout option. Alliant
National requires 7 years.

BEST PRACTICES TO PROTECT
YOUR ESCROW ACCOUNTS
1. Don’t have the same person disbursing, signing checks and reconciling the
accounts.
2. Have an outside third-party reconciliation company reconcile your accounts; this will
help preserve the integrity of your escrow accounts.
3. Have a strict wire transfer policy as most E&O insurances don’t cover wire issues.
4. Run background checks on all employees every two years. Because isn’t everything
good until it turns bad?
5. Review outstanding checks that were written to pay off items that would create a
lien on the real property (e.g. mortgage payoff, tax collector), or are essential to
recording documents in the public records (e.g. Clerk of Court).

CAUTION

MUST DO’S TO SAVE MONEY
1. Good funds should always be received prior to
closing.
2. ACH debits should always be blocked.
3. If there is a file balance that is past 30 days, then it
should be reviewed and addressed immediately.
4. Reports should be stored and protected electronically,
so no one can alter your records.
5. Voided checks should be entered correctly in the real
estate software to prevent future cashing.

“RULE OF THUMB” FOR
ESCROW ACCOUNTS
What goes in
must come out
and end with a
zero balance.

ESCROW ACCOUNT COMPLIANCE

Three way reconciliation, positive pay, and internal
audits are three ways that title agents can make sure
that they are in compliance with state law.

3 WAY RECONCILIATION

 The reconciled bank balance report total is generated by
taking the account’s bank balance at a given date less the
outstanding disbursements plus any outstanding deposits.
 The book balance report total is determined by the total of all
deposits entered in the real estate software less the total of
all disbursements entered in the real estate software, from
the creation of the account through a given date.
 The trial balance is the total of all positive and negative
closing file balances from the beginning of an account
through a given date.

 When looking at the trial balance, notice and work to
resolve file ledgers that are showing a balance.
 Review any outstanding deposits because if these aren’t
received, your account is missing money.
 Finally, review the outstanding disbursement report. It is
important the checks are clearing in a timely manner and
all outgoing wires have been sent out of the account
correctly.
 Negative file balances should always be addressed
immediately.

POSITIVE PAY

1.

2.

Reverse Positive Pay

The bank presents you with a list of checks that are trying to clear your
account and you must approve or deny each exception by the bank’s
deadline.

Positive Pay

A file is generated from your software of checks entered for a date
range. That file is then uploaded to the bank.
As checks clear the bank, the bank verifies the information (check
amount, date written, and check number) on the physical check against
the data gathered from files that have been uploaded. If any information
does not match or if a check has already been cleared or voided, a
check will show as an exception item that will need to be manually
approved or denied by the bank’s deadline.

3.

Positive Pay with Payee Name Verification (PNV)

This operates the same as Positive Pay except the bank verifies the
payee information on the check in addition to check amount, date and
number.

Caution! Do not let
the person cutting
checks in your office
perform the positive
pay duty. Segregating
responsibilities can
help minimize the
risk of internal fraud!

Here are some questions
to ask the bank!
1.What does the positive pay service cost?
2.What is the daily cut-off time to make decision on
exception items?
3.Is the default for exceptions pay or deny? (If the cut-off
time is missed, then it will refer to the default).
4.How long are voided checks recognized as voids in the
bank?

INTERNAL AUDIT

 It is important that an account is always audit ready.
 Waiting until an audit to resolve any issues with an account,
can be very stressful and costly.
 Remember when trying to recover funds it is easier to collect
immediately than down the road when time has passed.
 If you aren’t diligent in monitoring escrow accounts, negative
balances and missing deposits will have to be funded from
your operating account. Your business can also be held
liable for any losses incurred over time due to escrow issues.

PENALTIES FOR MISMANAGING
ESCROW FUNDS
Serious consequences for the person who misappropriated the funds
and anyone who knowingly received the funds. See F.S. 626.8473 (7):
o If $300 or less, a misdemeanor of the first degree
o If more than $300, but less than $20,000, a felony of the third
degree
o If $20,000 or more, but less than $100,000, a felony of the second
degree
o If 100,000 or more, a felony of the first degree

LET’S TALK
ABOUT
ESCHEATMENT
Positively

• Reconcile accounts after closing
• If you find surplus funds, reach out promptly
• Track your due diligence efforts

ESCHEATMENT
The process of the state taking
custody of unclaimed escrow funds
after a set amount of time.
Escheatment has specific reporting
and handling procedures for escrow
funds that are presumed unclaimed.
Florida Unclaimed Property Act (the “Act”), Fla. Stat. § 717.001
et. seq. Rule 69G-20, Fla. Admin. Code, supplements the Act.

WHERE TO REPORT UNCLAIMED
PROPERTY

The U.S. Supreme Court has established three rules:

Primary rule: Intangible unclaimed property should be reported to the state of
the owner's last known address.
Secondary rule: When there is either an unknown owner, no last known
address or the owner's address was located in a state or country without an
applicable unclaimed property law, the intangible property should be reported
to the holder's state of domicile.
Transaction rule: Traveler's checks, money orders and similar written
instruments should be reported to the state where the transaction occurred.
*See Texas v. New Jersey, 379 U.S. 674 (1965) and Pennsylvania v. New York, 407 U.S. 206 (1972)

WHEN TO REPORT UNCLAIMED
PROPERTY
 State laws reflect the U.S. Supreme Court guidelines.
o Florida statute 717.103 includes specific guidelines describing when the
state takes custody.
 For most property, after 5 years of dormancy, the property becomes reportable
to Florida.
o See DFS Div. of Unclaimed Property Dormancy Table
 F.S. § 717.112(1) pertains to property held by agents and fiduciaries:
Intangible property is presumed unclaimed when the owner has not increased
or decreased the principal, accepted payment or communicated or otherwise
indicated an interest by memorandum or other record within 5 years after the
intangible property has become payable.

WHEN TO REPORT UNCLAIMED
PROPERTY
Florida takes custody of intangible unclaimed property under many conditions set out in F.S. §
717.103. Notable conditions include:
 The last known address (in the records of the holder) of the apparent owner is in Florida.
 “[T]he records of the holder do not reflect the last known address of the apparent owner,
and … [t]he last known address of the person entitled to the property is in this state; or …
[t]he holder is a domiciliary … of this state … ”
 [T]he transaction out of which the property arose occurred in this state, and: … [t]he last
known address of the apparent owner or other person entitled to the property is unknown;
or … is in a state that does not provide by law for the escheat or custodial taking … or is not
applicable to the property; and . . . the holder is a domiciliary of a state that does not provide
… for the escheat or custodial taking … or is not applicable to the property.” (Fla. Stat. §
717.103(6))

WHEN TO REPORT UNCLAIMED
PROPERTY
Holders of presumed unclaimed property must report to the Florida DFS,
Div. of Unclaimed Property. The required report must be filed annually no
later than April 30 and applies to the preceding calendar year.
Before the report is made, there is a statutory window during which
holders must use due diligence, reasonable and prudent methods under
particular circumstances, to locate apparent owners of inactive accounts
that are valued at $50 or more.
Exercising “due diligence”
 Title agents must send a written notice to the apparent owner at last
known address.
 This “due diligence” must be performed between 120 days and 60
days prior to the report of unclaimed property filing date.

REPORTING PROCEDURE FOR
ESCHEATMENT

Reporting via the state’s online system is required. The report must
include all the elements listed F.S. 717.117(1)(a-h). Most importantly:
 A description of the property and the amount due.
 Name, social security number or taxpayer identification number, and
date of birth, if known, and last known address, if any, of each person
appearing from the records of the holder to be the owner of any
property which is presumed unclaimed and which has a value of $50 or
more.
 Holders must report all its names and addresses and names and
addresses of prior holders.
o Reasonable and prudent efforts to determine the names of all prior holders must
be made.

REPORTING PROCEDURE FOR
ESCHEATMENT
 Up to a $500 penalty for failure to timely submit a report or for failure
to include the information required by Chapter 717, Florida Statutes.
 The remitting due date is the same as the reporting due date –
unclaimed property must be remitted once the report is filed through
the Holder Reporting Online System. The filing is incomplete until both
the report and remittance are in the hands of the Florida Department
of Financial Services.
 Must maintain records for: Type of property, amount, name and last
known address of the owner for 5 years after the property becomes
reportable.

DO I REPORT EVERYTHING?
If $10 or less in total? It’s still “unclaimed,” but there’s flexibility in reporting. Your
options are (and you MUST do one of these two things, even if you have never filed
a report before):
 You may file a “zero balance” report (as opposed to reporting the nickels and dimes). If
you file a “zero” report, you don’t remit.
o Advantage of this option: Less administrative work for you at this time.
o Disadvantage of this option: You are still holding funds which belong to someone
else; the funds are not yours to do what you want with them.
 In the alternative, you may file an Unclaimed Property Report and then you remit
everything, even the nickels and dimes.
o Advantage of this option: By reporting and remitting, you get these funds off your
books and out of your hands.
o Disadvantage of this option: You have more administrative work to take care of right
now.

IN FOR ONE, IN FOR ALL (≠ ALL
FOR ONE, ONE FOR ALL)
F.A.C. 69G-20.034 Report of Unclaimed Property.
(2) All persons subject to the Florida Disposition of Unclaimed Property Act
shall file a report of unclaimed property with the Department, pursuant to
Section 717.117, F.S., upon becoming subject to the filing requirement of
Chapter 717, F.S., and each year thereafter, including zero reports, where
applicable…
 Once you have filed any report in the system – a regular Unclaimed
Property Report or a Zero Property Report – you must continue filing
reports each and every year . . . So even if you have no unclaimed funds to
report, file a Zero Property Report

UNKNOWN OWNER OR < $50

As long as you don’t know the identities of the owners, you
may aggregate monies regardless of the amount. However, if
you do know the owners’ identities, you may aggregate those
monies only up to $50.
Examples:
o You have sums of 25¢, 50¢ and 75¢, and you know to whom those sums
belong. You may simply aggregate as $1.50 on the report.
o You have sums of $10, $60 and $5, and you don’t know to whom those
sums belong. You may aggregate as $75.
o You have sums of $20 and $35, and you do know to whom those sums
belong. You may not aggregate because the total is more than $50.00.

• Julie, please add just a picture of someone tearing money in half.

KEEP IN MIND …
Until the lapse of the 5-year period, you are
responsible for keeping track of the funds and
keeping records of your due diligence notification
attempts.
Keep your accounts reconciled.
Contact your Agency Manager with questions on
identifying or managing unclaimed and dormant
funds.

MORE INFORMATION
 The Florida Unclaimed
Property Reporting
Information
 Reporting Instruction
Manual
 Welcome to Holder
Reporting webpage

THERE IS NO GREATER PEACE
OF MIND IN YOUR BUSINESS
THAN BEING POSITIVELY
BALANCED.

Mary Anne Harris
Direct: 770.975.1475

